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ARGUMENT 


The briefs of Appellant and the Government have 
been lengthy and while Appellant would prefer not to 


add to them, certain 7 aca in the Government's 
1 


Brief require a response. 


I. THE COURT ERRED IN ADMITTING TESTIMONY THAT HALL 
HAD ON PREVIOUS, UNSPECIFIED OCCASIONS SOLD OTHER 
ITEMS TO APPELLANT. 


The Government's main witness, Marcus Hall, testi- 
fied that he sold to Appellant the two stolen items men- 
tioned in the indictment brought against Appellant. The 
Government also elicited from Hall, who supported a heavy 
narcotics addiction by stealing office Senge testimony 
that he had sold other items to Appellant on previous, 


1/ It should not go without mention, moreover, that the 
Government's assertion (Br. 30) that this Court “has 
recently repudiated” Findley v. United States, 362 
P.2d 921 (10th Cir. 1966), in Mitchell v. United 
States, 129 U.S. App. D. C. 292, 394 F.2a 767 (1968), 
seems incorrect. In Mitchell this Court, per Judge 
Tamm, actually reached the same result as Findle 
with respect to a statute aralozous to 18 U.S.C. §641, 
and greatly strengthened Findley by supplying the 
Sonceuee and authoritative ceriniince missing 

om it. 


Tr. 306, 366, 392. 


ans 


1 
unspecified occasions. The Government returned to this 


2 
point subsequently and also argued it to the jury. As 


Appellant pointed out in his main brief, the testimony 
that Hall had on previous occasions sold other items to 
Appellant was inadmissible and is reversidle error. 

The Government's first response to this is to argue 
(Br. 22) that “it is not inconceivable" that the other 
items Hall sold to Appellant were legitimately obtained 
by Hall. Perhaps it is not inconceivable, but fit is 
more likely that the jury considered the items Mere stolen, 
in light of the fact that Hall said he supported his 
narcotics additim by stealing office equipment and of 
the fact that he testified that he had sold two stolen 


items to Appellant. Indeed, if tne Government had not 
thought the jury would believe the other items sold by 
Hall were stolen, it is difficult to understand why it 
made such an effort to place Hall's assertions of prior 
dealings before the jury. 

Although contending that the items sold by Hell may 
not have been stolen, the Government actually mast concede 
that they were, for it next defends the testimony on the 


ground that it was "necessary" to show criminal intent 
| 


1/ Tr. 294-297. 
2/ Tr. 547-548; 659. 


a 


on the part of Appellant. It argues that while Hall's 
testimony that Appellant bought the two items from Hall 
for bargain prices was "one indicator" of criminal 
intent, "Appellant could pessidly have just been taking 
advantage of someone whose bad luck had forced him to 
part with a few possessions.” (Br. 22-23). This is an 
interesting surmise ,2/ but hardly relevant, since the 
Government adduced additional evidence of criminal intent 
through Hell's testimony that the projector had U. S. 
Government markings on it and that Appellant observed, 


after observing the lettering, that it was a Government 


2/ 
machine.~ The testimony of the bargain purchases and 


the observation that the projector was Government property, 
if believed, established criminal intent. The testimony 
of prior dealings was thus not necessary to show criminal 


intent and was inadmissiple.3/ 


1/ It is interesting to compare the Government's specu- 
lation here with its characterization as "absolutely 
unbelievable” Miss DeWolfe's testimony that Hall told 
her ne needed the Geloso tape recorder fixed and would 
return in a day or so to see how much it would be.(Br.5, n.6). 


Tr. 300. 


Prejudice, of course, is presumed. "Since the likeli- 
hood that juries will make ... an improper inference 

is high, courts presume prejudice and exclude evidence 

of other crimes unless that evidence can be admitted 

for some substantial, legitimate purpose." Drew v. United 
States, 118 U.S. App. D.C. 11, 331 F.2d 85, 09-90 (196). 
As this Court said in Martin v. United States, 75 U.S. 
App. D. C. 399, 127 F.2d c65, 867 (1942), ™..it is a 
little taxing to be told that the course pursued may have 
been wrong or may not have been exemplary, but that there 
is no prejudicial error. Reversed." (Emphasis in original.) 
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Moreover, as pointed out in Appellant's main brief, 
even if the evidence were admissible, "the trial court 
was, of course, under a duty to instruct the jury on 
the limited purpose for which the evidence was, to be con- 
sidered." United States v. Gay, D. C. Cir. No. 21, 916 
(March 18, 1969), slip op. p. 7. No such charge was given 
in this case. | 

Since the evidence of prior dealings is inadmissible, 
Appellant's conviction on both counts must be Vee oraede 
if it were admissible, his conviction still mst be re- 
versed for failure to give the acasee charge. 

The Government contends, however, that if the evi- 
dence is admissible, no such charge need have been given 
because "it is not clear whether the evidence received was 
actually evidence of another offense." (Br. 2h.) As dis- 
cussed above, however, viewed in context, the evidence 
clearly was evidence of other offenses; indeed, the Govern- 
ment argues the evidence was admissible because it proved 
other offenses. It is somewhat semtenconeradict ors for 
the Government to argue that evidence of prior dealings 
was admissible because the prior dealings were criminal 
and then to argue that if the evidence is admissible, the 
Court was not required to give a limiting instruction 


because it is not clear that the prior dealings were 
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criminal: Im any case, however, Appellant maintains, 
for the reasons previously mentioned, that the evidence 
was clearly inadmissible and requires the reversal of 


Appellant's convictions. 


II. JUDGE PRATT'S RECONSIDERATION OF JUDGE JONES' ORDER 
OF SUPPRESSION WAS ERRONEOUS. 


The Government contends that Judge Pratt did not 


err in reconsidering Judge Jones' Order of suppression 


of the Bell & Howell projector because it presented to 
Judge Pratt "new facts (discovery of the perjured affi- 
davit), fortification of previously weak testimony by 
witnesses who were unavailable earlier for a good reason, 
elaboration for better clarity from the one witness who 
previously testified [Lt. Bowles], and development of a 
new theory. . . .” (Br. 14.) It is important to con- 
sider each one of these asserted grounds, for not one 
of them justified Judge Pratt's reconsideration of Judge 
Jones! Order. 

1. "New facts": The Government argues that there 
were new facts -- "discovery of the perjured affidavit." 


However, although the Government chooses to characterize 
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| 
Appellant's affidavit as perjured, it is unjustified in 


doing so. Appellant made a substantial number of state-_ 
ments in the affidavit he filed with his Motion to Sup- 
press on June 7, 1968. The Government challenges only 
one of them, Appellant's statement that "the street num- 
ber 3618-1/2 appears on the official records of the Post 
Office Department and also on the records of the Potomac 
Electric Power Company and so appeared on November 9, 1967." 
It turned out that PEPCO supplied the store through one 
meter (billed to 3618 14th Street, new.) and supplied 
the apartment through a separate meter (billed to 3618 
14th Street, N. W., Apt. 2)e/ and that its records listed 
the former as a commercial account and the latter as 

"a residential account at 3618 Fourteenth Street, Apart- 


ment No. 2, or it could be the second floor. "3/ 


| Thus, 
PEPCO's records reflect the senaration of the apartment 
and the store and carry the two as separate addresses. 
Although Appellant was mistaken in saying that the separate 
address was "1/2," rather than "Apartment 2,” the state- 
ment was correct in the basic fact that PEPCO maintained 


separate addresses for the apartment and the store. It is 


thus highly doubtful that even this one statement -- let 


alone the entire affidavit -- could be said to be false. 


| 
1/ _—s— Defendant's Exhibit #11. ae 
2/ ‘Defendant's Exhibit # 12. | 
B/ Wir. 2%etoencee 
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What is more important, however, is that although 
an affidavit is perjured only if the affiant knew it 
was false, there is absolutely no showing that Appellant 
knew his statement was at all erroneous when he made it. 
The Government's statement in its brief that it showed 
that the affidavit “was at least in part knowingly false" 
(Br. 13) is supported by no Record citation -- and cannot 
be. For no such evidence was presented. Indeed, the 
very substance of the effidavit demonstrates how mistaken 
it is to characterize it as perjurious; if a person were 
going to perjure himself, he would ‘swear to some fact 
that could not be checked quite as easily as PEPCO's 
records can be. 

The Government contends that the slight mistake 
in Appellant's affidavit was newly discovered after the 
hearing before Judge Jones' Order. But if the slight 
mistake was not discovered until after the hearing before 
Judge Jones, it was only because the Government failed 
to prepare its'case prior to the hearing before Judge 
Jones. Appellant's affidavit was filed with his motion 
to suppress on June 7, 1968, more than five weeks before 
the first hearing, before Judge Jones, giving the Govern- 


ment ample time to consult PEPCO's records and to prepare 


to rebut the statement at the hearing before Judge Jones. 
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Simply put, Appellant contends that the absence of one 


Assistant U.S. attorney for "part" of the five mecke -- 
albeit for his noneymoon -- does not support the Govern- 
ment's claim that it had "new facts" justifying reconsidera- 
tion of a finel Order. ; 
The irrelevance of the "new facts" to the recon- 
sideration of Judge Jones' Order is further established 
by the fact that Judge Jones decided Appellant's Motion 
to Suppress on the basis of live testimony, not the affi- 
davit, and considered the question to be whether there 
were separate asoreee’ to which quaetiion the FPEPCO re- 
cords were irrelevant. Fimlly, in arguing its Motion 
for Reconsideration of Judge Jones' Order, the Govern- 
ment specifically renounced any reliance on the utility 
records as a grounds for maconsiderestonee4 making Appel- 
lant's statement irrelevant to the proceeding. 
2. "Fortification": The Government Rencends that 
reconsideration was proper because the Government forti- 
fied its "previously week testimony" before Judge Jones 
by presenting to Judge Pratt the testimony of two officers 


4/ 


who were "unavailable" to appear before Judge Jones. 
| 


Br. 13-14, n. 16. Emphasis added. 
1 Tr. 55, 55. | 
Tr. 93-94, 225. | 

One of the officers was on leave the day of the hear- 
ing, the other was ill and at a doctor's office, Tr. 
95; Motion for Reconsideration, Dp. 3. At least with 
respect to the officer on leave, one is|led to ask 
whether the Government could not have acted to secure 
his attendance if it truly desired his testimony and 
whether it should not be required to bear the con- 
sequence for not doing So. aes 
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But the weakness of the testimony before Judge Jones was 
a result of its substance, not because only one officer 
testified. Im any cease, if the Government had desired to 
bolster its testimony before Judge Jones, it had avail- 
able at that time three or four other officers -- in addi- 
tion to the two who were unavailable -- who had partici- 
pated in the search and could have testariea.2/ And, 

of course, the Government could have asked for a continu- 
ance of the hearing before Judge Jones to secure the 
attendance of the two unavailable witnesses. 

3. "Elaboration": The Government argues that re- 
consideration was justified to permit Lt. Bowles, the 
Government witness who testified before Judge Jones, to 
clerify nis testimony. However, this was not one of the 


grounds urged by tne Government in its Motion for Recon- 


evaerat tonne ana so it cannot be now urged as a reason 


for granting reconsideration; this court "must scrutinize 


not the events at [the second] hearing, but the justifi- 


3/ 


cation advanced by the Government to reopen the case.” 


NT 


i// 1 Tr. 47, 53; see McRae v. United States, D. C. Cir. 
No. 21, 980 (June Td, 1969), slip op. il. 
2/ Indeed, It. Bowles was not even included in the list 
of witnesses to be called on re-opened hearing set 
forth in the Motion for Reconsideration. 


3/ MeRae v. United States, supra, at ll. 
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Moreover, Lt. Bowles' "elaboration", of his testimony was 


nothing other than a rephrasing of his recollection of 


whether there were numbers on the glass door leading to 
the apartment. Even if the Government had given this as 
a ground for reconsideration, it would not have justified 
the Court's doing so: "the government should not be per- 
mitted as a matter of course to present the same witness 
to a second judge in the hopes that a differently phrased 
narration of the relevant circumstances will lead to a 
different spate | 
4, “New theory": Finally, the Government seeks to 
support Judge Pratt's reconsideration of Judge Jones’ Order 
by arguing that it had "broadened its theory (with the 
testimony of utility company and city official witnesses ) 
to encompass objective proof that a single ere existed 


.ee. Again, however, the development of a new theory 


was not advanced by the Government as 4 ground! for recon- 


2 | 
sideration in its Motion.£/ In fact in argument the Govern- 
| 


ment explicitly stated that it was not relying) on the 


theory which the Government now states that it] was. Refer- 


ring to the testimony of the witnesses from the utility 


McRae v. United States, suora, at 12. 


In its Motion the Government did disclose it would 
call utility and government witnesses but did not 
tie these to any “new theory." | 


oS 
compenies and the city government, the Government told 
the Court: 


"“mese things are not relevant to the legality 
of the search. 1/ 


* * * * 


“Whetever papers we can secure from various 

files, internal files around the city the Govern- 

ment agrees has no pearing on the reasonableness 

of the search." 2/ 
It is somewhat surprising, therefore, that the Government 
now argues that Judge Pratt could correctly reconsider 
Judge Jones' Order because the Government presented 2 
new theory, when the Government in fact repudiated any 
such theory. 

Appellient submits, therefore, that reconsideration 
of Judge Jones" Order by Judge Pratt was clearly improper. 
This is especially so because Appellant was given absolute- 


ly no notice of the Government's Motion for Reconsideration 


or of the hearing on it, in violation of Local Rule 9(b) 


3 
and 9(e). In its Brief, the Government contends that 


the lack of notice, time to respond to the motion, and of 
time to prepare for the hearing merely "technically violated" 
Rule 9 and that Appellant must show "actual prejudice.” (Br. 
15.) Rule 9, however, is itself a recognition that a liti- 
gant is necessarily prejudiced by being denied an opportunity 


to oppose a motion and to prepare for a hearing on the 


1/ Tr. 94. 
2/ Tr. 225. 
3/ See also F.R. Crim. Pro. 45(d). 


= 12 = 


motion; a violation of such a ruie necessarily denies 

the litigant a fair hearing.’ As Judge Prettyman has 
| 

stated, in denying a litigant a jury trial because of 


| 
a late demand therefor: 
Observance of reasonable rules for the con- 
duct of the business of the courts is not a 
mere technicality but may be part of the 
major business of preserving the basic rights 
of people who must come to the courts. 

| 


Kass v. Baskin, 82 U.S. App. D.C. 385, 164 F.2d 513, 
516 (1947) . 


UE UEEEEEEEEEE EERE 


| 
1/ The Government statement (Br. 15-16) that the Motion 
= for Reconsideration involved the same subject matter 
as Appellant's second motion to suppress and the 
trial, for both of which Appellant was prepared, is 
not true. 
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III. THE APARTMENT COULD NOT BE LEGALLY SEARCHED UNDER 
THE WARRANT. 


In his main Brief, Appellant listed various facts 


demonstrating that the apartment over the store is known 
as 3618-1/2 14th Street and additional facts which showed 
that, regardless of the formal addresses, the apartment 
and the store are in fact and in appearance separate 
units. Without repeating all the indicia of separateness, 
it is necessary to indicate how the Government brief 
treats some of this evidence. 

First, while stating the evidence adduced at the 
hearings (Br. 5-10), the Government fails to mention, 
among other things, the fact that the Census Bureau rec- 
erds show there is a residence at 3618-1/2 14th Street, 
that the Post Office oS records include a listing for 
3618-1/2 14th Street,/that there are the painted-over 
numerals "3618-1/2" over the door leading upstairs. The 
Government also omitted, in describing the testimony re- 
lating to the gas and electric companies’ records (Br. 8), 
that each showed that the second floor was a residence 
and, as previously mentioned, that PEPCO supplied the up- 
stairs apartment through a separate meter and carried it 
as a separate address. 

In addition, the Government asserts in its Brief 
(Br. 9) that the records of the Department of Licenses 
and Inspections contained a 1965 occupancy permit appli- 
cation indicating that the building would be used for re- 


tail sales, stereo, TV, HiFi and offices. The Government 
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fails to remind this Court that while the original ap- 


plication was filed in the way described. by the Govern- 
ment, it also was amended by Appellant on October 14, 
1965, to indicate that the second floor would not be 
used as a part of the business; that the notice of fil- 
ing was similarly amended; and that the certificate of 
occupancy, when issued, expressly stated that only the 


first floor would be used for the business.1/ 
Finally, the Government seems to have erroneously 
reported the findings of Judge Pratt. It states (Br. 18- 
19) that the Court "found that the exterior of the build- 
ing, with a sign over the entire structure, and without 
any '3618-1/2' on the second floor entrance, looked like 
a single premise to an outside observer." This seems to 
be mistaken in two respects: the Court actually found 
that the painted-over numerals 3618-1/2 aid appear over 
the door leading upstairs; and the Court, to the best of 
Appellant's knowledge, made no finding that the building 
looked like a single premise to an outside observer. A 
glance at the photographs in the Record will indicate that 


the reverse is the case .2/ 


1/ Government Exhibit 10, Tr. 137-138. 
2/ In actuality, moreover, as the Government photographs 
show, Judge Pratt was clearly erroneous in| finding | 
that the store sign was "over the entire structure. ‘ 
The sign was over the store, but under sm ae ~ 
windows, and acted as a dividing line between the two 
separate units. | 
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This apparent misstatement of Judge Pratt's find- 
ings is important. The various indicia of separateness 
detailed in Appellant's brief, the fact that the apart- 
ment and the store were entered by separate, outside en- 
trances, that they appeared as separate units on utility 
records, that the Government's occupancy records them- 
selves establish that only the first floor was used for 
business purposes, and that, as the photographs indicate, 
even a casual observer of the building would realize the 
apartment had a separate, residential use, establish that 
the apartment and the store were separate and so appeared 
to the outsider. Since the apartment is a separate unit 
from the store and since no probable cause was shown to 
the magistrate for a search of the apartment, the search 
of the apartment could not be made under the warrant and 
was illegal. Judge Jones was correct in denying the ad- 
missibility of the Bell & Howell. 

The Government states (Br. 18) that it was "shown" 
that the second floor was partially an office area "inte- 


grated” with the store and that Hall remembered Appellant 


had taken the Bell & Howell projector upstairs. The Gov- 
ernment concludes (Br. 18) that "undoubtedly, the police 


intended to secure permission to search both floors." 


The Government's theory of police intent is, of course, 


completely irrelevant. The warrant can be tested only 


against the information supplied to the magistrate, not 
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what the police "intended" to supply, and no information 
was presented to the magistrate which would support the 
search of the upstairs apartment. The sims was 
not told that Appellant had taken the Bell & Howell pro- 
jector upstairs, nor that the upstairs contained an of- 
fice "integrated" with the store, nor anything else which 
could support a search of the upstairs apartment.2/ 

The Government attempts now (Br. 21-22) to minimize 
the importance of the admission of the Bell & Howell pro- 
jector to Appellant's conviction on the count relating to 
the Geloso tape recorder. However, the Bell & Howell is 
as critical to the Geloso count as it is to the Bell & 
Howell count. If the Bell & Howell projector haa not 
been in evidence there would have been no tangible evi- 
dence before the jury to support Hall's testimony about 


the Geloso. | 


The importance of the tangible evidence is demon- 
strated by the nature of the charges brought against Ap- 
pellant. According to Lt. Bowles' affidavit in support 


1/ In fact, it can be inferred that when the police ar- 

—~ rived to execute the warrant they did not know what 
was upstairs since they asked Miss DeWolfe what was 
up there (Tr. 149, 30). It should be noted,) further- 
more, that there is no finding that the upstairs of- 
fice was "integrated" with the store; this is only 
the Government's conclusion and one that is precluded 
by the fact that the upstairs was reached by a separ- 
ate, locked, outside entrance and that the manager of 
the store did not have a key to the upstairs! (Tr. 53, 
31, 149). Finally, it should be recalled that Lt. 
Bowles testified before Judge Pratt that the; building 
was "used on the lower floor" as an appliance store 
(Tr. 49, emphasis added). 


eT 

of the search warrant, Hell told him that there were 

three stolen items at Appellant's store (an RCA pro- 
jector, a Bell & Howell projector, and a Norelco tape 
recorder). Only one of these items was found (the Bell 

& Howell). Either the Grand Jury or the Government was 
aware of the importance of tangible evidence, because 
Appellient wes indicted only on charges relating to items 
actually found (the Bell & Howell and the Geloso). Al- 
though Hall, it can be surmised from Lt. Bowles’ affi- 
davit, would have testified that he sold an RCA pro- 
jector and a Norelco tape recorder to Appellant, Appel- 
lent was not indicted on these. It is evident that the 
physical possession of the items was considered most rele- 
vant, and one cannot deny that the absence of both of the 
items which Appellant was accused of having received would 
have had a vital affect on his trial. The Government pre- 
viously conceded as much when it stated, in its Motion for 
Reconsideration, that: 

While the suppression of the movie projector 
would not immunize this defendant, the Court's 
prior ruling rips the guts out of the prosecution's 
case. Not only does the absence of tangible evi- 


dence make proof of the second count [Bell & Howell 
projector] exceedingly more difficult, but it ser- 


es 


iously affects trial strate as to the first count 
@loso tape recorder]. 1/7 (zmphasis aadde 


1/ This statement was made prior to the suppression of 

—~ the Geloso. The suppression or admission of the movie 
projector becomes even more crucial when it represents 
the only tangible evidence against Appellant. 
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Iv. THE TRIAL COURT IMPROPERLY INDICATED TO THE JURY ITS 
OPINION OF THE CASE. 


In argument to the jury, Appellant's counsel sought 


to remind the jurors of the effects of narcotics addiction 
on a person so they could consider it in evaluating the 
testimony of Hall. The prosecutor improperly interrupted 

the argument, and the trial court responded by saying ny. 
think the jury knows how to handle that kind of argument." YY 
Subsequently, the Trial Court in effect instructed the jury 


to disregard Appellant's effort to impeach Hall by stating: 


. « - the jury will realize that Marcus | 
Hall is not being tried, that Marcus Hall's 
present status as respects the matter of his 
indictment on nine counts and the trial on 
nine counts, and his going to Lexington in 
the meantime, are not issues in this case. 


I think that counsel will be well | 
| 


advised to get to the facts that he in- 
tends to bring out. 
2/ 


We are not trying Marcus Hall. 

The first statement could have been interpreted by the 

jury as an instruction to disregard the fact that Hall had 
been an addict. The Government seeks to minimize the effect 


of the statement by saying (Br. 34) that the jury understood 


4t to mean that "it would be their function to separate help- 
| 


ful argument from hyperbole." However, there is nothing in 


1/ Tr. 684. 
2/ Tr. 691. Emphasis added. 
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the trial court's statement to support that reading. Even 
3f the statement could be so interpreted, however, it would 
be improper, since it is for the jury, not for the Court, 
to decide what argument is hyperbole. 

The trial court's second statement to the jury -- namely 
that Hall’s status on the indictment for nine counts of theft 
was not an issue in the case and that Hall was not "being 
tried” -- was even more prejudicial. Since Appellant's de- 
fense depended on persuading the jury that Hall was not 
telling the truth, an important ingredient of which consisted 


of arguing that Hall had a reason to°curry favor with the 


Government, / there can be no question that the effect of 


this statement was to instruct the jury to disregard Appel- 
lent's effort to impeach Hall. This constituted practically 
an instruction to find Appellant guilty. 

The Government responds only by saying (Br. 35) that 
since the Court had "permitted" Appellant to present his 
gefense with respect to Hall, the remark "did not curtail 
Appellant's legitimate attack on Hall's credibility in any 
significant way." But the fact that Appellant had put into 


2/ In point of fact, after the trial, the Government ac- 
cepted Hall's plea of guilty to charges less serious 
than those brought against Appellant (theft of property 
of less than $100 value) on three of the nine counts. 
See Record, United States v. Hall, Crim.. 122-68, United 
States District Court for the District of Columbia. 
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evidence material which tended to impeach Hall and argued 
against Hall's credibility simply does not cure the effect 
of the Court's improper statement. On the contrary, the 
Court's remark had the effect of nullifying Appellant's 
efforts to impeach Hall. Just as in Gudger v. United States, 
114 U.S. App. D.C. 263, 314 F.2d 268, 269 (1963), "the inter- 
vention which occurred was in terms which might well have 
led the jury to understand that the court considered 
counsel's entire argument on credibility unjustified and 
improper, thus in effect removing this issue from the 
province of the jury, to which counsel for the accused 

duly objected." i/ 

The Government also suggests that even if the Court 
communicated to the jury that he "believed the Government 
rather than the defense version" this would not compel 
reversal and cites in support two opinions, eromiouner 
circuits, stating that a federal judge may tell the jury 
he believes "a witness" if he also reminds them that his 
opinion is not binding on them. (Br. 35, n.33.) ‘te 
Government's argument ignores the fact that Hall jwas not 


only "a witness," but the Government's entire case. The 


V/ mes in the instant objected to the Court's remark. 
Tr. 692. : 


Court's statement to the jury in effect to disregard Ap- 
pellant's efforts to impeach Hall therefore constituted 
almost a direction to find Appellant guilty, an error 
which is not cured by general instructions telling the 
jury that they should disregard the Court's beliefs, 
Hardy v. United States, 118 U.S. App. D.C. 253, 335 F.2d 
288, 290 (1964); Billeci v. United States, 87 U.S. App. 
D.C. 274, 184 F.2d 394, 403 (1950); Battle v. United 
States, 120 U.S. App. D.C. 221, 345 F.2d 438, 40 (1965) <= 


CONCLUSION . 


Appellant submits that his conviction on both counts 
should be reversed. 


Respectfully submitted, 


fe) . (eo) 
September 15, 1969. Attorney for Appellant 
(Appointed by this Court) 


2/ It mst be remembered, moreover, that in introducing 
his charge on informer, the Judge stated as a fact 
something that was not a fact (that Hall "was not an 
informant in connection with the matters concerning 
which the defendant has been charged"), by this 
error further nullifying Appellant's efforts to im- 
peach Hall. (Tr. 716) 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Reply Brief 
was served on the United States Attorney for the Dis- 
trict of Columbia by hand-delivering it on September 15; 
1969, to an adult in his office in the United States 


District Court, Washington, D. C. 


ATesm ol TAM ATIN RTA SoAIThT 
DISTRICT Ot COLUMSTA CIz CUIT 


UNITSD STATES 


rdgment of United States District Court 


for the District of Columbdi 


va oS 


United Stztes Court of Appeal 


for the Devrcr 4 Cotet'o Circuit 


JOHN S. HOF 


FED JUN 3 1969 Counsel for Appellant 


Appointed oy this Court) 
15 Connecticut Avenue, N.W. 


Washington, D. C. 
Nort, Ofren pies >: 
CLEP 


Telepnone: 298-8020 


TABLE OF CONTENTS 
Page No. 


STATEMENT OF THE CASE 2. 2. 2 « « 1 
ARGUMENT e e e e o e e e e ° ° ° e e e e e 5 
I. THE COURT PERMITTED THE INTRODUCTION 
OF EVIDENCE OBTAINED AS THE RESULT OF 

AN ILLEGAL SEARCH AND SEIZURE . . « - 


A. The warrant was illegally issued . 


1. The affidavit is false in stating 
that the information was received 
from "a past proven reliable" 
source. (Tr. 498-504; 512.) .... 


The police failed to inform the 
magistrate of all the facts about 
the informer relevant to determining 
probable cause. Tr. 308; 330-32; 
338; 343; 413; 446; 475-70; 495.) . 


| 
| 
| 
| 
| 
Testimony thet the Geloso tape recorder 
was seen in the store was erroneously | 
admitted. (1 Tr. 53, Tr. 29, 33; 43-45, 
148, 415-425). 2 oo ow ww we ww we 


The warrent did not authorize the search 
of the apartment over the store. (1 Tr. 
1-60; Tr, 1-241.) 2. 2 eee ee eee 
1. The apartment and the store have separate 
addresses and the apartment could not) 
legally be searched under the warrant. . 
| 
2. In addition, the apartment and the 
store are sevarate units, end no 
probable cause was shown to search 
the apartment. . . « «se «eceece 4 
| 


Judge Pratt's reconsideration of Judge 
Jones! suvpression of the projector 
WAS Erroneous. « 0 « « ee © oe we eo 


a. The Government's motion for 
reconsideration was untimely ... 


b. It was imorover for Judge Pratt to 
reconsider Judge Jones! ruling... 


admission of the projector 
Appellant's conviction on 
unts of the indictment. . 


LLANT HAD PURCHASED 
PREVIOUS, UNSPECIFIED 


— 
ay 


= 
OUSLY ADMITTED. 2. « « 
Cea ERRED IV SEVERAL 

ITS CHARGE TO THE 


in charging the jury 

could be convicted if 

known" that the goods 
(Tr. 718-19) eee? 


court erred in instructin 
the Government was not 
to vrove that Appellant knew 
were stolen from the 
Government. (Tr. 718-19) Sonictie 
giving the Allen 
wnen it did. 


The Court's formulation of the 
Allen charge was erroneouS. . « « e« 
court erred in giving the 
rge as part of the initial 
° 


Although a charge on informers was 

required, the manner in which the 

trial cou gv the charge vitiated 

ER Ere il cdlottettetlentoltelie 

IV. APPELLANT WAS DENIED A FAIR TRIAL AS THE 
RESULT OF A NUMBER OF PREJUDICIAL ACTIONS 


OF THE TRIAL COURT AND THE PROSECUTING 
ATTORNEY. 


oeeee eee © @ © © & ¢ 


A. The prosecutor on several instances 
violated trial proprietieS. ..« + « e 

1. The prosecutor deprecated before the 
jury the testimony of pee eae 
chief witness. (Tr. 536-39.) . 


2. The prosecutor se G argued to 
the jury. (Tr. 677; 679.). 44 


The trial court indicated to the =. 
his opinion of the case. (Tr. eek o1.) 


The trial court abused its discretion 
in denying Appellant a om ane on 
three separate occasions. Ee) pts 33 
2ho-41; 244; 611; 615-616; 639- 6483 

651-520). e eoeee #ee## 6 @ 


CONCLUSION . . « « 


109 U.S. App. D.C. 301, 


woe eesreesreeeeeeeoeeeeeee oe 


. APD. D.C. 


eceeseecesreereoeoereeeeoer 


woe r renee eeceeceeeseseseeonereeerereeees® 


s, 278 U.S. 221, 224 (1929) 
s, 123 U.S. App. D.C. 83, 


Pa ee ee ld 


“+ U.S. ADD. D.C. 
pisleleieieletelelelolaieleeiereaielei 


U.S. App. D.C. 11; 


imma chareeencccet AAn RASS 


Jen v. United States, 220 F.2a 986 


Sth Cir.), cert. denied, 359 U.S. geu 
1955) aE oceccereeen cee . 36-37 


eevee ese 


*Findley v. Un tates, 362 F.2d Jel 
(10th Cir. pina koe kam im etn rin 0 ». 42-43 


*Pletcher v. United Se 81 U.S. App. D.C. 
306, 158 F.2d 321 (1946) 1... eee eee eeeee setOs 50 


Fulwood v. United States, 125 U.S. App. D.C. 
183, 369 F.2d 960 (1966), cert. denied, 
387 U.S. 934 (1967) ..- Siafsieiioisioisiooiole eleveiane eacheiereinrerois 


Gibson v. United States, SOMUS. 20D LDAC. 
81, 149 F.2d 381, cert. denies, 326 
Une (bei) | 2 Saabs ssccees Se Col Demir cere ees 

| 

*Gibson v. United States, U.S. App. D.C. > 

403 F.2d 569 (1968) ...--..00. dagnnngtdscdscsssc5clsee 


Giordenello v. United States, 357 U | 
NBO, 486 (1958) ..-seeeeeeees mamma nsnntanaaasssssessTe 
Go-Bart Co. v. United States, 262 U.S. | 
344 (1931) SERIA PIG ANIT DUN Se Ey Laahepehotetehereteregeioleteteystsieperore 


Gordon v. United 
D.C. 343, 383 | 
cert. denied, . Wolobefelofoietoieratoteror! CO) 


Gordon v. United States, 344 U.s, 414, 422 
(1952) etsy tee aed eeRr GR NEN ee NTE LILLE eos ctataypeotobel Oey 
Gouled v. United Stetes, 255 U.S. 298, | 
312-313 (1921) -oceeeecceccecceceerceccersccepessseccceess sso 
| 
Grant v. United States, 368 F.2d 658, 662 
(5th Cir. 1966) ccecceccccccccccccceccccssceenecsessesees er 00 


Green v. United States, 309 F.2d £52 
(Sth Cir. 1962) ccccereccencercescecccesessepecesceseetOs 47 


Gudger v. United States, 114 U.S. App. D.C. 263, 
314 F.2d 268 (1963) b Kanak nn hgnonnamenessssessseccsoseeee ee 


Hansford v. United States, 122 U.S. ApDp. 
D.C. 320, 353 F.2d 858 (3) ns eee 


Hardy v. United States, 119 WeSe Ode DACs 
364, 343 F.2d 232 (1964), cert. denied, 
380 U.S. 984 (1965) «on veccuulsclivivivisisisie ewceclcceccviciceccowne 
*Harris v. United States, U.S. Apo. D.C. ’ 
402 F.2d 656 (SCS eceeee eee eeeioericreieriniericcrre mo 


Hoffa v. United States, 385 U.S. 293 
(196 


DER Mien ua Sem AA eas SASS sees atocscocosscs coe) 


Howard v. United States, 128 U.S. App. D.C. 
336, 389 F.2d 287 (1967) weaea Nea aa sekascdessecssssee 


Owens V. 
(D. Mess. 
391 U.S. 


Rouse v. Unitec 
359 F.2d 101+ 


* Scheffer v. Uni 
(5th Cir. 19 


eocosorce 


.S. App. D.C. 224, 


2S. 20 (I9%S)..- cw enoeeee 
&78 


ecccccccesesesesereseoeseererer® 


>9 (1960) MAAR HAR RAD AO) 


De Ce She's 
grounds , 


ARERR EEE EAB O EE OSES EC SE 


75 U.S. App. D.C. 399; 


Heep UNA ee eye ctetoboolosetotetohafeserS 0 


ates, D.C. Cir. No. 21,950 
pet ge NEO PA Ne totlofele okt ear 28 


s, 129 U.S. ADD. D.C. 


S 
3 


S) RARE an hn aan candace case 


> 120 U.S. App. D.C. 203, 


TP releloieteleiere)ajoleleie eo erele oreo) 210 Oren ene sel eke neke! 


$, 123 U.S. App. D.C. 292, 


Se naga ac es esd Sa a tatetapofathafefebenoyesefoteFoler> o> 


Ay 


Ss 


o 


123 U.S. App. D.C. 348, 


- 
Taves 
OGG 
(1996 DEYN cloiorelotete) ojeloieieielerelere olor ene len OL e710, C1°Len LOLA 


Stetes, 221 F.2d 17 


RRA R RRR RRA RRA RR ACA OSCE OC CCU CCC ORR hi 


Te) 


Souza v. United States, 304 F.2d 274 (9th Cir. 1962) ---eeeee 43 


Pege 


Spinelli v. United Stetes, 393 U.S. 410 (1969)...-.seeeeee7s 9 


Stanford v. Texas, 379 U.S. 476 (1964) ..ceceececscccrcceeeee ele 


Thaggard v. United States, 354 F.2d 735 (5th Cir. 1965), 
cert. denied, 353 U.S. 955 (1966) .eecceeerecncccccccceeee sh 
Trustees ot Puriten Church v. United States, 
191 F. Supp. 670 (D.D.C. 1960), efftd., | 
111 U.S. App. D.C. 105, 294 F.2d 755 (1961) .4.-.-eeeee00030 


Turner v. United States, D.C. Cir. No. 21,443 | 
(June 2, 1969) ..c.ccccccccccccccccccccccseerseccccvccesesesO 

| 

United States v. Betteglia, 394 F.2d 304 
(7th Cir. 1968) Pe Eee Oey tel shololetcloteles folopopororepofopaielorrooe, 


United States v. Contee, 170 F. Supp. 26 
(D.D.C. 1959) sccsccccceeccccccccncccsccccsepesseccessees eld 


United States v. Cumberland, 200 F.2d 609 
(3d Cir. 1952)..sceseececcecccseeeces Ann aankan nan close 


United States v. Dibrizzi, 393 F.2d 642 
(2d Cir. 1968) ..esceccecreccecceccscsccccsensecscsesssesseod 


United States. v. Bremdjian, 155 F. Supp. oun | 
(S.D. Calif. 1957) ERASE nana dom an anh na nan Aaa SAS See 


*United States v. Gey, D.C. Cir. No. 21,916 
(March 18, 1969) 2S hat er Oe Tee METEOR erie eer ptp SOMO 


* United States v. Griffin, 382 F.2d 623 (6th Cir. 1967)...10, 50 


United States v. Helsey, 257 F. Suop. 1002 
S.D.N.Y. 1966), aff'd. Docket No. 31369 

24 Cir. 1967) fen ga gan nan chen ca snenonsessccatonscsesce 
*United States v. Hinton, 219 F.2d 324 i 
(7th Cir. 1955) Su UNI Par OT G Ne alotelelerebeieioyoiosenetoteroreroheoro= 


United States v. Jackson, 149 F. Supp. 937 (DEDECE) 
rev'd. on other srounds, 102 U.S. Apd. D.C. 109, 
7c TY 1957 SSE ee eerie oiiiieiererreriolororr oe 


United States v. Jennings, 19 F.R.D. 311 (D.D.C 
1996)» afftd., 101 U.S. App. D.C. 198, | 
au7 F.2d TOF (21957) Meee DEO POON POT OC Telelctelokelelcioteioroieseborioioioe, 


United States v. Jordan, 349 F.2d 107 (6th Cir, 1965)........22 


- vii - 


Page 


Suny. 891 
Sleleneren ita 


FO OMICEGSO) eletclotetslcletsicieleferenc 
129 (2d Cir. 1960).....60, 62 
(3d Cir. 1966)....-0..47 
v. Poppitt, 227 F. Supp. 73 (D. Del. 1964).....21 
F.2d 860 (2d Cir. 1952)........60 
2 Cir.), 
ee eh hae 45 
42 


F.2d 51 (26 Cir. 1959), 
a 5 NID Ae 


olumbie, 240 F. Supp. 


eoereeeeeeeeeeeereereererereeeeereeeseoererereseee 


70 eh 26 759 (6th Cir. 1966), 


O (1957 sleloleloleleioleieleiclcicicicieielelelelerole 


95 U.S. Apo. D.C. 66, 


eeoeeeeceecereerereeceeereeeeeeeeseseseeoeoersce 


SSOU ROO ae ee 


Wynn v. Unite 230 U.S. App. D.C. 60, 
397 F.2d eos coccccce 


relied on.) 


TABLE OF STATUTES, RULES, 
MISCELLANEOUS A 


Page 


WB USC. § G4L ..cccccccccccccccccccccccccccsscpoccococccooorl 


Rie Crime Pa SOU cisowelicse occ eilemiiieeiree eerie eer baer 


SUS R IL EIS) nade Ann an nas onondenasea soca sc ad onossac cosas ME 


Local Rule 86 .... Sielcieloinwinioloreoreieieieieesroreroroeiorelojersiorteioreisio ara 


53 Am. Jur. Trial, § NSO nsiceciieieree merrier ere eerie o> 


53 Am. Jur. Trial, § 481 Rlelelelelsicteielciciciereloieleieieisielete|lelolelojoioloretolererelor ili 


III Wigmore on Evidence, § 967 (3d Ec. 1940). ocleccceeseeeee-60 


17 eee Continuences, § 18, § 46, 


> 7 we eeescccceccccecsscercssessscecccsescscceseess00 


9 0) 
9 


issue when the police 
warrant ralsely states 


fF 


mation Irom a source who 


x ct 
fo 


Q 


e when the police 
fails to reveal 
ears adversely 


ring a general, exploratory 


@ Search warrant for the entire premises 
isth Street, authorize a search of 3618-1/2 
Street? 


@ search warrant for the entire premises 3618 

Street authorize search of both a store and an 
apartment, when the apartment is over the store, 
entered by a sedarate front door, and otherwise 
Separate in function and appearance, and when no 
probable cause is shown for the search of the avart- 
ment? 


May a trial judge properly reconsider and reverse a 

pre-trial sup sion of evidence when no new evidence 

is presented ¢ me Government which was not available 

to it at the time of the suppression and when defendant 
the reconsideration? 


In a triel for receiving stolen vroperty, is the ad- 
mission of testimony indicating that defendant had on 
other occasions, not the subject of the indictment, 
received stolen property, error recuiring reversal? 


Is it reversible error for the trial court to: 


a.) Instruct the jury that it can convict a 
defendant of receiving stolen goods if it 
finds the defendant "should have known" 
the goods were stolen? 


b.) Instruct a jury that it can convict a 
defendant of receiving property stolen 
from the Government even if it finds that 
the defendant did not know the goods were 
stolen from the Government? 


ec.) Give the jury the Allen charge b 
jury retires and before a dead 
developed and to omit from ti 
the caution that the jurors 
the case only if they can conscientiously 
do so? and to 


Is a defendant denied his right to 
prosecutor deprecates before the j 
the defendent's chief witness as t 
presented, when in argument the or erroneously 
summarizes the defendant's test z indicates to 
his ior ’ the defendant's 


wh 5 ndicate 


Is it an abuse of discretion for the trial court to refuse 
a defendent a continuance when: | 
| 

a.) It holds a hearing on the Government's 
pre-trial motion for reconsideration of 
an order of suppression immediately after 
the defendant is notified of the motion? 

b.) The trial commences immediately after it 
reverses an order of suppression outstand- 
ing for a month and rules certain vital 
evidence to be admissible? and when | 
After completing his case in rebuttal, the 
prosecutor produces a surprise witness| with 
prejudicial testimony, and the defendant is 
not given the opportunity to call witnesses 
and present evidence to answer that testi- 


mony? 


ode 


is 


pt 


ning three 
and 


ge Pratt, 


ranscer1 


Honorable 
p= 
Jones ! 
is three 
SS, 
oud 
transcript is 


or Recon- 
om nis 


e 
= 
v 
upore 


> 
fod 
oS 


nf 
1s the transcript 


on Appellant's 


2d been seen 
s 


+ 
Motion for sw 
us 
hi 
my, 
ontain 
s 
rm, = 
pSess 
is 


opefore 


Ra 
Tal 


TT, 


s 
The remai 
on of that motion to 


~ 
rye 
ne 


“ot 
and 


° 


recorde 
s case consists of 


TyAe 
avr 


Judge Pratt's ruling 
Cc 
J 
(o) 

ose 


> 


motion to 
a 


1: 
Pn 
52-0 
re hel 

zs 

5 

E 


ae 
tea sos 
4 O'NDOD 

> qd 


or 
~ 


=\ 
dere 


nam 
ma 


56 
~ for continuances, Tr. 3. 


4e1-L2e 


hy 
4 
> 
seco 
< 


© 
Tr. 


“a 
» 
st 
9) 
fi 
1o) Ss 
$e 
o 
Ss 
(9) 


nw 
os 
on 
pages 
Ore, =r. 
ne rns 
wt mock 
tlant's 
ad as 


also apveals fro 


all of whnicen v 
21, 22, 23, and 2 


FICence 
f ” 
Appe 


re 

MESES SS. 

f Avovellar 

s 

Ss, 

ial, 
August 20, 


° 
the tr 


ton 
ony 
pellar 


tin 

als o 

supor 
hereinafter cite 


press 
tes 
ins 
Genz 


- 


Appellant appeals from conviction e2f 
on two counts of receiving, concealing, 
property belonging to the United States Government, knowing 
the property to have been stolen, in violation of 16 U.S.C. 
§ 642. SE ae 
retention of a Geloso tape recorder; the second! 


Howell projector. Appellant wes convicted on doth counts, 


and was sentenced to pay a $1500 fine on each count and to 
2-to-6-years imprisonment on each count. Appellant was 
ordered to serve six months, the remainder of the senten 
being suspended, and he was placed on probation 
years. Although the prison terms were imposed 
sentences, a separate fine of $1500 was imposed)on each count. 
The Government established that the tape recorder and the 
projector had been stolen from the Government, and this was not 
contested by Appellant. The Government's evidence that Appellant 


had committed the offenses charged consisted of! the following: 


The Government's main witness was one Marcus Hell. At the time 


of the events at issue, Hall was a thief, ea paid police informant, 


| 
and a narcotics addict supporting a habit of more than $90.00 


a day; at the time of the trial he stood charged on nine counts 
of theft in the District but had been Dermeceeallite go to Cali- 
fornia, where he had started a new business. Hall testified that 
he stole the two items at issue and took them to Appellant's 


store at 3615 lith Street, N.W., and sold them to Appellant. 


The prosecution also introduced the testimony of police officers 
who hed conducted a search of Appellant's store and of his apart- 
, had seen the projector in the 
apartment ean in the or The projector was 
introduced into evidence by the Weer a 
ense, by the testimony of Appellent, of Mert 
DeWolfe, the manager of his store, and of Donald Davis, a part- 
time employee of the store who was not employed by Appellant at 
the time of trial, wes that Appellant not only did not purchase 
the stolen goods from Hall but was not even present when the 
items were brougat in by Hell. Appellant's evidence showed thet 
been employed by the Department of Defense for 
3 at the times relevant here, was employed by the 
2 Manpower Control Specialist, stationed at 
Cameron Station, Virginia. He owned the Frederick "L" Company, 
which sold end repeired appliences, as a side activity. Appellant's 
usual pattern wes to leave Cameron Station edout 4:45 o.m. and, 


after stopping for something to eet, to arrive at the store between 


6:00 and 7:00. The defense evidence showed that Hell brought 


the projector into the store et about two o'clock and that 
Appellant wes not there. Hall attempted to sell the projector; 
Miss DeWolfe refused to buy, but after hearing Hall's hardluck 
story, lent him $40.00 of her own money, teking the projector 
as security for repayment. When Appellant came to the store 


— 


1/ The Record citations for this paragraph are: Tr. 255-289; 
= 291-301; 303; 306-310; 317-3343 3393 342-347; 359-363; 
415-416; 460; 466. 
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at 6:00-7:00, and learned ebout the loen, he took the projector 
to his epartment to keep it for Miss DeWolfe, apes Hell should 
reclaim it, since it wes not for sale. 17 nse witnesses 
also testified that Hall brought the tape re to the store 
for repair, thet Appellant was not there when he cid so, and 
that Appellant did not know of the existence of|the tape recorder 
The Government introduced testimony, even ugh it had 
previously concluded its rebuttal, thet sopeient freauently 
took sick leave from his Government job during g Septenber and 
October, 1967. Appellant explained, however, thet he had been 
injured in an automobile accident in Septembe F pnd wes consu 
doctors frequently during September end cere 
A major issue in the case was the legality pf two searches 
and seizures. On November 9, 1967, the police, acting under 


warrant, searched Appellant's store, where they! found the tape 


d 
| 


recorder. They also searched his apartment ever the store, where 


ay 


they found and seized the projector. On November 21, 1967, without 


| 
a warrant, the FBI searched the store end seized the tape recorder. 


The projector was suppressed by the ruling of Judge Jones of 
| 


July 19, 1968, on the ground thet the warrant see not authorize 
search of the apartment. With no notice to App pellent, this 
ruling was reconsidered and reversed by Judse Pratt, and the 
projector was ruled to be admissible. Judge Pratt suppressed 
1/ Tr. 529-541; 552-553; 558-5633 579-601. 
2/ Tr. 611; 615-618; 642-644; 654-655. 


case rested in part 
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ARGUMENT 


I. THE COURT PERMITTED THE INTRODUCTION OF EVI 
AS THE RESULT OF AN ILLEGAL SEARCH AND S=IZU 


On the besis of a search werrent issued tn 


November 9, 1967, the police searched Appellan 
also his apertment over the store. As a result | 
they found the Geloso tape recorder in the store 
Howell projector in the epertment. The vrojecto 


At trial, the officers who conducted the search 


introduced into evidence. Since the werrant wes 
| 
obtained and illegally executed, it wes erroneous to admit 


the testimony about the tape recorder and to adémi nto evidence 


the projector. 
A. The warrant was illegally issued. 
The search werrant of November 9, 1967, was 


by the affidavit of Lt. Thomas 4. Bowles, Jr. Ths 


| 
reported that the police had received reports of the thert of 
| 


| 
certain specified items--an RCA projector, @ Bell & Howell 


projector, and a Norelco tape recorder. The affidavit 


as grounds va Lt. Bowles! probable cause to believe that these 
1 


three items were located at 3618 14th Street, '.W. that: 


EEE 


1/ The projector was found in Appellant's apartment and forms 
=a the basis of the second count of the case against him. The 
other two items the informer (Hall) stated were sold to 

Appellant were not found in his store or injhis apartment 


and Appellant was not indicted on them. 
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1. The effidevit is felse in stating that the 
information wes received from "a past proven 
reliable” seurce. 

(Tr. 498-504; 512.) 
Because the information set forth as grounds 
for the warrent wes not the first-hend knowledge of the 
affiant--Lt.Bowles--but wes based on the hearsay information 
of an unnemed informer, it wes necessery that the magistrate be 
informed of the underlying circumstances from which the affiant 
concluded the inrormer was reliable,so that the magistrate could 
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2/ Defendant's Exhibit No. 1 


make his own indepen 
378 U.S. 108 (1964) ; 
410 (1969). 

Lt. Bowles attempted to 
affidavit by stating that “about 
November 2, 1967, a past proven reliebl 
mation stated" to him that he was 


articles were sold to Appellan 


However, in actuality Hall wes not 2 pest 
source of information of Bowles! 

had had no with : 

him until the evening of 

Lt. Bowles had no reason to believe whet 

The affidavit was, therefore, false 

was a past proven reliable informant on Novem 


Lt. Bowles, however, tes 


when he executed the affidavit, because Eall had 
| 
his reliability between November 2 and November 9 by pro- 

viding information that led to the recovery of stolen goods. 


But this is not what the affidevit says. It alleses that 
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the informer is a past proven reliable source jand then, in 


next paragraph, also alleges that this source had proved 
reliability on seven occasions in the past six days. 
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ferreting out crime.” The magis unction is not to 


review the officer's determine 
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there is probable cause to 


United States, 357 U.S. 460, 4€5 (1958). 


this task, the magistrate must be inf 


underlying the affient's belief thet there 


cause but 


cause. The affiant's belief of probable cause i 


not sufficient. Aguilar v. Texas, 
United States, 290 U.S. 41 (1933); 
States, Supra. 

But for the magistrate to det 
bable cause, he must also be informed 
to the police which militate 
there is probable cause. If 


determination of probable cause himself, rathe 


facts known 


| 
usion that 


i 
| to make the 
r than merely 


| 
review the police conclusion, it is evident thet he must be 


presented all the relevant information known t 


-- not merely that information which supports 


conclusion. 


In this case, the magistrate should have 


that the informer was in fact a thief, a $90-a 


o the volice 


the governnent 


been told 


-day addict, 


and a paid police informer. Although the police who secured 


the search warrant knew Hall was an addict2/ and although 


1 Tr. 


ni/ 


this fact so relevant to 


gistrate informed 
2/ another 
Finally, the 
paid narcotics 
secured the 
that the state- 
are eS) 
ource was a 
paid police informant 
» although the 
was affected by a cumulation of all 


the megistrate was not informed 


the warrant was 
the Bell & Howell projector and of testimony that the 
was found in Appellant's store was 


topellant's conviction 


Vj 


oC. 306, 158 
ao v. Griffin, 
382 FP ma easy e 


2/ E.g., Tr. 413, 496. 

34, $ Gordon v. United Sta 127 U.S. App 
83 F.2d 936 (1907), cert. cenied, 390 U. 

4/ Tr. 330-32; 333; 3h3.. 


Ih On Lee v. United States, 343 U.S. 747 (2952) 5 Fletcher v. 
United States, “Supra United States v. Griffin, supra. 


( 
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- D.C. 343, 
S. 1029 (1968). 


on both counts.2/ 
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B. Testimony that the Geloso 
was seen in the store was 
admitted. LL abies BysiA 25 
148, 415-420) 


Even if otherwise 
vember 9 did not permi 
in the store. The warrant authorized the vol 
for three articles, of which the Geloso wes 


the course of this search, the police exemined| ali the 


items in the store and listed the serial numbers they found. 


One of the items they discovered during this search was the 
| 


Geloso tape recorder, end its serial nuwber was recorded. 


The Geloso was not seized on this search expedition, but 


was seized by the FBI in a warrantless seerch conducted on 
| 
November 21. The Geloso itself was suppressed| by Judge 


Pratt, but he permitted the Government to introduce police 
| 


testimony that they had seen it in the n November 9, 


even though it was not included in the warrant 


| 

| 
17 it is interesting, moreover, in consider ng the 
probable cause for the issuance of the warrant, that the 
police themselves indicated they did not have probable 
cause to search Appellant's store. The information vhich 
they asserted entitled them to a warrant was Hell's ad- 
mission to them that he had stolen the three items listed in 
the warrant and had sold them to Appellant. Yet the police 
testified that as of November 9, the date they; swore they had 
probable cause to search Appellant's store, they did not have 
sufficient grounds to arrest Hall for theft. ergeant 
Evanoff, who interviewed Hall and who secured the warrant 
with Lieutenant Bowles (Tr. 414), testified thet he did not 
arrest Hall because “you have many people confessing to crimes 
that do not exist" and so an officer must make) a "thorough 
investigation” of the facts apparently confessed. (Tr. 414, 
432-33). Sergeant Evanoff used the two-week period between 
November 1, when he first talked to Hall, and November 16, 
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C. The warrant did not authorize 
the st rtment over the store. 
Tr. 241.) 

Even if otherwise legally issued, 
authorized the search of November 9 did 
police to conduct the search of the apartmen 
store, in the course of which the Bell & Howel 
was found. 

The warrant authorized a search of the entire premises 
3618 14th Street, N.W., the address of Appellant's s store, 
but the projector was found in the epertment over the 
store. Judge Jones ruled on July 19, 1968, that the 


apartment was separate from the store and thay the warrant 
| 
| 


did not cover the apartment. Accordingly, he suppressed 
Pratt 


the projector. V On August 21, Judge reversed this 


ruling on the sround that the apartment and the store were 


, - n& : 
"a single nites Ge/ This ruling, however, Wes erroneous 


Co 


in three respects: a) the legal conclusion that the apart- 
ment and the store constituted a single address was erro- 
neous; b) even if they did constitute a single address, 
there was no probable cause shown to the magistrate for a 


search of the apartment and the search was therefore il- 


legal; c) it was improper for Judge Pratt to reconsider 
| 


and reverse the ruling of Judge Jones, especially since 
Appellant was not given adequate notice. | 
| 


iL 1 Tr. 57-00. 
2/ Tr. 238. 


store have separate 
tment could not 
er the warrant. 
cated in the first floor (and 
basement) row-t th Street; above the 
There is no 
apartment are reached by 
street. The first 
included in the 
the entire premises 
Appellant contends that it was not, 
the apartment is known by a 
Appellant pro- 
rcontested evidence establishing that 
the apartment is kmown as 361€-1/2 iLth Street: 
h Appellant occupies the store 
and the apartment describes the demised premises as 3618 
and 3616-1/e2 14th 
The records of the Census Bureau show that there is 
a residence at 3616-1/2 14th street .2/ 3 
The Post Office route records include a listing for 
3618-1/2 14th street .2/ 


The painted-over numerals 3618-1/2 appear over the 


door leading upstairs to the Parents of 


ay erendant's sxn1oiv 7) August 21), also introduced 
at hearing on July 19 as Defendant's Exhibit #1. Tr. 99, . 
101. 


2/ Defendant's Exhibit #3 (August 21); also, introduced 
at hearing on July 19 as Defendant's Exhibit #23; Tr. 102- 
103. 


3/ Defendant's Exhibit #13 (Au 


The numerals 3616-1/2 
door leading to the upstairs 
Mert DeWolfe, Appellant, 
ing, testified that the store i 
apartment as 3618-1/2.2/ 
It is also relevent that other puildi 
block in which Appellant's store an 
use the 1/2 address to indicate e 
There is a 3610 and 3610- 
3616 and 3616-1/2 14th st 
The hearing before Judge Pratt, however, focused on 


one issue -- whether 361€-1/2 was aiso on the glass part 
| 
of the door leading upstairs to the epartment at the time 


the search was conducted. Appellant, Miss DeWolfe, and 
the landlord testified that the numerals were on the glass 
part of the door on November 9, 1967, that he glass hed 
been broken in the riots of April, 1956, end that the 


Lu | 
numbers had not been repainted on the door;~/ instead, 


ootnote continued from preceding page) 
4/_ Defendant's Exhibit 75 (August 21); Tr. 113-114, 121, 
T46, 238. 
1/ Government Exhibit #9 (August 20), #2 (July 19); Tr. 
rae These numbers were put on arter the riots in April, 
19 
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3/ Tr. 104, 105, 107, 126; Defendant's a and 5 
(August 21). 


4/ 1 Tr. 14-15. Tr. 116, 121-122, 145-147, 5 


/ 


— but, given 
wy he (and the other 
overmment) testified 
=/ On the basis 
ct-finding that the 
he goor.2/ But 
1g that there 
part of the door cannot change 
3618-1/2 address was esta- 
other ways. 
rrant to search one adcress 
search of another. Perhaps the most 
rule is Keiningham v. United 
D.C. 272, 287 F.2d 126 (1960). 


fter unsuccessfully searching 
that house, they scovered a freshly cut door in the 


h dividing it from the porch of 1108 


———————— 
e/a Ore Bees transcrint of the first hearing 
Fols 


erroneously s to Lt. Bowles as Lt. =) 


2/ Tr. 32, 41, 54, 64. 
3/ Tr. 240. 
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| 
| 
| 
| 
| 
18th Street. Tools were lying around the newly cut coor. 
! 


The police went through the door and looked into the house 
at 1108, where they saw a gaming ectivity in operation. 
The Government contended that since the gamers: 
the two houses as a single unit, the search varrant 
1106 should be construed to embrace 1106 as well. 
Court, per Judge Bastian, rejected this argument: "search 
warrants must be strictly construed"; and "the authority 
to search is limited to the place described end does not 
include additional or different pleces."2/ The search 


accordingly wes ruled unconstitutional. 


Police mistake as to the address is irrelevant. in 
United States v. Xenney, 164 F.Supp. 891 (D.D.C. 1958), 
the police searched 2124 8th Street in the nistaken belief 
that it was 2144 8th Street, the address specified in the 
search warrant. Judge Tamm ruled the search illegal. 

Because the epvartment and the store wereleciouss by 
separate addresses, the search of 3618-1/2 under warrant 
authorizing search of 3618 was illegal. 


17 Judge Danaher dissented, not on the ground) that the 
warrant covered 1106, but on the ground that the warrant 
was not necessary, the search being otherwise justified 
by necessity. 


ment were not known es 3618-1/2 
but shared the 3 address with the store, the search 
of the apartment would be illegal. For there can be no 
question that the store and the apartment are separate 
fact to note is that the apartment and the 
store were 2s separate units. At the time of the 
search, Appellant owned a business which operated on the 
first floor, and 1 the apartment on the second 
floor.2/ Betore &p ant leased the building, the land- 
apartment to different 
people. At the time of ial, while continuing to operate 


the store, Appellant hed sublet the apartment to a third 


wee 


The District of Columbia Government's own records 
reflect the separate us f first and second floors. 
On August 27, 1965, soon after renting the building, 
Appellant applied for an occupancy permit. This applica- 
tion originally indicated that the first floor would be 


used for sales and the second es an office .2/ But on 


b Tiga neha a Eee Deas YR gt I To 
2/ Tr. 143, 574. 
3/ Government Exhibit #10; Tr. 137-139, 142-143. 


October 14, 1965, after 

upstairs as an apartment, the eppliceticon 
statement that the second fioor 

was crossed off and a statement 

would be used (for sales and office) 
same changes were made on the notice of filing. 
certificate of occupancy itself, when iss 
21, stated that the first floor would be 
and offices; the second floor was not 
aan =! No occupancy vermit 


+ 


occupancy and none was issued ne second floor apart- 
ment .2/ | 
Utility records also reflect the separate uses of 
the first and second floors. Electricity was supplied to 
the store and the apartment by separate meters 
records listing the former as a commercial account and 
the latter as "a residential account at 3618 Fourteenth 
Street, Apartment No. 2, or it could be the second floor."2/ 
And the gas company's records showed that gas was supplied 
to a residence on the second floor.2/ See United States 


v. Contee, 170 F.Supp. 26 (D.D.C. 1959). 


/MeR COLO! 


Government Exhibit #10. 
Tr. 71 
wiken -alyy a 18, 22. 


Tr. 93 Government Exhibits 1 and 2 (August 20). 


and the store are physically separate 


ront doors, each sf 


by a2 small areaway. There is 


tion between the store and the apartment .~/ 


he separate front doors, the separateness 
the store is evident from their ap- 
pearance. The store looks as a store should; it has a 
with articles for sale. Above 
above the store sign, are the three windows 
Ane they are clearly the windows of 
ndow is shuttered and equipped with 
ally, it is further indicative of 
the store and the apartment that the 
police, after they had completed their search of the store, 
asked Miss DeWolfe "what's up there?" and that Miss 
DewWolfe, although she maneged the store in Appellant's 
absence, did not have a key to the upstairs .3/ 
Because the apartment and the store are separate 
units, the warrant to search the entire premises 3618 
14th Street could not and did not authorize the search of 


the apartment. A search warrant cannot support the search 


7 I Tr. 17-20; Tr. 117-11, Tr. 147; Defendant's Exhibit 
Fle 


2/_ Government Exhibit #7 (August 20, 1968) #1 (July 19, 
1968); Government Exhibit #4. 


3/ Tr. 53, 149. 
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of an entire multi-unit building. 


Hinton, 219 F.2d 324 (7th Cir. 1955). 
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Absolutely nothing was presented to 


from which he could conclude that th 


o 


to search the apartment. The basis of 


n 
oO 
© 


was Lt. Bowles! affidavit that a source had be 
when three stolen articles “were 

him as Fredrick, the operator of 

14th Street, N.W., Washington, D.C." 


that information, Lt. Bowles swore that he had) probable 


| 
, 
' 
; 
, 
| 
fe 


cause to believe that the articles were “presently located 
in premises 3618 14th Street, N.W., Washington, DisCrersiu 
and therefore sought and secured a warrant to search 


"the entire premises 3618 14th Street, N.W." 


cause on which the warrant 
were sold to an operator of 
where the 
that the inference which 
agistrate draw was that 
person who operated 


the articles were located in 


Indeed, Lt. Bowles, himself, testified 
row building, two-story 
used on the lower floor as a T.V. service, 


records, electrical appliance 


cause having been shown to search it, 


petss 


rtment was $tiegal.</ 


ration of Judge 
he projector was 


gucting an evidentiary 


hearing, gudge: ellen:'s motion to sup- 


press the Bell rojector seized from Appellant's 


does not present a situation where 
the time the information to 
ed or at the time the warrant 
at the store and SS apartment 
> United States vo Santore, 290 
Genied, 365 U.S. S34 (1902) 5 
49 Feed 1O7 (6th Cir. 1965); Owens 
~ 426 (D. Mass. 1967), cert. denied, 
391 U.S. . AS voreviously esos tne units were 
known by two rent addresses and could easily be seen 


from the outside to be two separate units. 
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apartment on the ground that the w it did not euthorize 
search of the apartment. 

Relying on that suppression, App 
defense for the scheduled tria 
Appellant's case was not 
afternoon of August 20, 
served on counsel for App 
Rehearing of Judge Jones' sup 


That same Beremnicon @ hearing o 


2/ 


began, over the vigorous objectio Appellant's counsel .— 


After a two-day heari : é 24 he ovion, 


ot 
© 
s 


The Government moved for reconsideretion 

| 

* = | 

Jones! suppression of the projector, end 
: : - | 

an evidentiary hearing on the Government's motion with 


absolutely no warning or notice to Appellant. | The Govern- 


ment served a copy of its motion -- the first knowledge 


August 20,3/ although Judge Jones had entered his Order a 


Appellant had of the motion -- sometime in the afternoon of 
| 
| 
| 
| 


2 Tr, o44, The Certiticave o: Service on the Motion for 


Rehearing states that it was mailed on August 20; however, 
it seems from the statement or Appellant's counsel that a 
copy of the motion was handed to them just before the 
hearing began. | 


e/ Tr. 1, 3. 


| 
| 
| 
3/ Tr. ahh, | 
| 


motion began at 2:22 


quence was unfeir to Appellant. 
Motion for Rehearing im- 
se ate 4 2/ 
it violated Local Rule 9.— 
to file an opposition 
that a party be given 


hearing. 


Judge Pratt 
Jones! ruling. 


Jones, on motion by Appellant under 
nearing, nad ruled that the search of 
apartment was illegal an¢ had ordered that the 

she Government moved for re- 

nm the basis of evidence just re- 

additional evidence not brought 

to the Court's attention during the original hearing."3/ 

for reconsideration and 


strikingly similar to the 


facts present @ in this Court's recent opinion of McRae 


v. United States, D.C. Cir. No. 21,950 (June 10, 1969), 


which reversed 2 conviction because the trial judge had 


Sfp seas 
2/ Made applicable in this proceeding py Local Rule 86. 
3/ Motionfor Reconsideration, p. 1. 
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Jones. Although not stating when a motion for 


tion by the Government would 
such a motion could be based 


ecutor could “suggest to the 


2, 


wing t2/ 


Pine 


been elicited at the first hea 


yy 


reconsidered a pre-trial Order of suppression by 


why these facts | 


The Government in this case sought reconsideration, 


as previously mentioned, "on the basis of 
recently discovered, and add 

to the Court's attention during the 

The reason, the Government said, 

officers who participated in the search 
the first hearing, and anot 


wae 


at the time of 
leave, thus depriving the government of these 


ey, 


Sie} 


and of "certain valuable investigat 


investigation is specious. App 


suppress the Bell & Howell, 
on June 7, 1968. 


that the Government would undertake any invest 


| 
evidence 


with his supporting 2 


dust 


sick leave 


was on annual 


wit 


ioenesses 


in of lost 


i motion to 


ffi 


poe oes 


davit, 


+ would seem not unreason nave to expect 


igation 


which it desired to make between June 7 and July 19 (the 


date of the first hearing). 


ny, Slip OPes Deo II. 


2/ Motion for Reconsideration, p. 3. 


Police absence on the date 


arly irrelevant to the Government's 
Slity to make its investigation prior to that hearmese/ 

hearing was not justified on the basis 

new evidence, for the Government produced no evidence 
at the first. 
Miss DeWolfe 
and the store 
known by different 


and have separate 


Li. Bowles ,—/ the 


¢ led the search party 
Iie 


of six or seven,~ who testified about the search and the 


the Government produced 


+ 


of these testified as to utility 
ana government records; there can be no question that 
this information end this testimony were available to 
the Govermment on July 19. The other four witnesses were 
four of the six or seven policemen who had participated 
in the search.' One of these, Lt. Bowles, hed testified 


at the first neering, and three or four others, it seems, 


By the Government indicate why the two officers who 
were absent from the nearing were necessary for an investigation. 
It is also significant that officer Pleger, the one on sick 
leave, and Officer Evanoff, the one on leave, actually seem 

to have been unzeilep>le only on the day of the first hearing 

(Tr. 95). 


2/ The transcript of the hearing erroneously refers to him 
as Lieutenant "Fols."” 


3/ 1 tr. 47, 53. 
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had been available then, although not c 
of the four officers whotestified at the 
were, as indicated above, unavailable et 
But since their testimony was the 

two policemen, one of whom testifi 

were available for the first hearing, 


unavailable policemen were only tx 


officers who participated in the search, it is 


two 
jor seven 


| 
|difficult 


| 
to understand what prejudice the Government suffered by 


not being able to call those two policemen at the first 


hearing. 


There is one difference between the poli¢e testimony 
| 


: ; : ote + 
at the first and second hearings which should be noted. 
| 


At the first hearing, Lt. Bowles testified that he did 


not "recall any eddress on the door leading to 


the apart- 
| 


ment ."2/ At the second hearing, he testified that there 


were no numbers on the glass panel in the éoor}3/ the other 


three policemen said the same. Thus, the police evidence 


was "new" only in the sense that Lieutenant Bor 


given an opportunity to change his testimony. 


ro > 


yf 2 ueen 50) 
3/ Tr. 54. 


wles was 


| However, 


1¢ Government did not 


to present the same witness to a second 
a diffterently ohrased narration 
relevant circux itz ad to a different 
McRae v. 
therefore, 


the second 


sent, moreover, was 
utilities ana of the 
overnnent he Government theory, were not rele- 
~ ? meant 


vant to the legalii ria : n any case, as described 


See that the 
affidavit filed 
suppress and that 

put that effidavit 
ffidavit was filed, 
1968, more than 
on the moticn to suppress. 
y the government could not 
it chose, at that hearing. 
Lack of x woulé not justify a rehearing. 
In any ¢ idavit was not relevant. 
Judge Jones - 3 th n the basis of the testimony of 
Appellant and fe idem ing that the apartment 
and the store were xnown by different addresses, 
on the basis of the ] snich described the premises as 
3618 and 3616-1/2 i4th Street, N.w., and on the basis of the 
letter from the Census Bureau to the family residing at 3618-1/2 
14th Street. 


purpose of 
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supra at pp. 18-19, the evidence 

pellant's position that the 

separate. The testimony of the 

were no numbers 3618-1/2 on the 

leading to the apartment is 4 c It does not 
rebut the other indicia of seperete addresses ¢ 
functional and structural sepere 


It is epparent, therefore, thet no 
aft 3 > 


sented at the second hearing which was not aveilebdle to the 


Government to present at the first (wit: exception of 
| 
the change in Lieutenant Bowles! testimony), th net part of 


the evidence which was produced by the covernnent was in- 


Significant, and that the remainder was conceded by the 
Government to be irrelevant. This does not neet the burden 
imposed on the Government by McRee to justify one judge's 


reconsidering another judge's Order of Suppression. 


(footnote continued from preceaing vase 
Finally, although the prosecutor hat the affidavit 

was false, there are no indications tn nis ji Apparently 

the Government contended that the affidavit was; false in stating 

that 3618-1/2 14th Street appears on the records of Potomac 

Electric Power Company. But the reoresentative) from Pepco 

testified that the comoany maintained two separate meters at 

3618 14th Street -- one a residential eccount and one a com- 

mercial account -- and that the residential account was listed 

as Apartment 2 or the second floor. (Tr. 17, 18, 22.) Av- 

pellant introduced a Pepco bill received by him, showing that 

he received one bill at 3618 1th Street end another at 3618 

14th Street, Apt. 2. (Des Sone 's Exhibits 11 and 123; see 

also, Defen xdant! s Exhibits 8, 9, and 10, showing Pepco's similar 

practice for the neighboring building, known as 3616 and 3616- 1/2, 

see Defendant's Exhibit 5; Tr. 108-113. ) This evidence, far from 

demonstrating that Appellant's affidavit was false, indicates 

it was substantially true; for although it was listed as 

Apartment 2 rather than as a half address, Pepco did maintain 

a separate address for the upstairs apartment. 


1/ See supra, pp. 14-15, 18-20. 


Court in McRae, it 


an additional reason 
Judge Jones! ruling 
should not review the ruling 
unless new facts are presented to the second 
availeble at the time of the hearing before the 
facts indicate that the first 
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4, Illegal admission of the projector 
tainted Appellant's conviction on 
both counts of the indictment. 


For the reasons stated above in Argument I(4), the 


of the 


3- 


warrant was illegally issued, and the admissio 


§ 
2 
ct 
a 
@ 


projector and of testimony that the projector 
tape recorder were found in Appellant's store 


apartment was erroneous and requires reversal of 


conviction on both counts. Should the Court hold that 


the search of the apartment and seizure of the Bell & 
Howell were illegal, for the reasons stated in this 
Argument I(C), it would also be required to reverse 
Appellant's conviction on both counts. The edmission 

of the Bell & Howell prejudiced Appellant's trial on botn 


counts since it provided concrete corroboration of Hall's 
| 
testimony and thus buttressed his testimony about the 


| 
Geloso. The Government itself stressed the importance 
"uP 


| 
of the Bell & Howell to its proof on both counts, for in 
its Motion for Reconsideration, it stated: 


While the sunpression of the mov 
jector would not immunize this defendant 
Court's prior ruling rios the guts out 

rosecution's case. Not only coes tne 
of tangiole evicence make proof of the second 
count [Bell & Howell projector] exceedingly 
more difficult, but it seriously affects trial 
stratecy as to the first count [Geloso tape 


recorder] ot 


> 
> 


Motion tor Reconsideration, sailed August 20, 1968, 
page 3 (emphasis added). | 
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II. EVIDENCE THAT APPE 
ON PREVIOUS, UNSPE 
ADMITTED. 


(Tr. 294-297; 547-48; 659.) 
Marcus Hall testified tnat he sold the proj 
tape recorder to Appellant. In an appare 
the credibility of Hall, the Government intention 


duced evidence that Hall had sold items to 


past and argued such prior dealings to th fom 
| 
After eliciting Hall's testimony that he ha 


tape recorder to Appellant, the prosecutor asked 


ia sold the 


— tt 
him: “What 


was the reason that you decided to go to Mr. Kaye to sell this 
| 


machine?" Hall answered: "Well, it's commonly kn 
1/ 


would purchase —_____ or a 


own that he 


“at which point he was 


interrupted by an objection by Appellant's attorney, who 


moved for a mistrial. The uudge admonished the 


regard the answer. The prosecutor explained at t 


jury to dis- 


ne Bench: 


"The only thing I am trying to elicit is that Mr. Kall sold 


2/ 


other things to Mr. Kaye. That is not objectionable." There- 


upon the prosecutor elicited the information he desired: 


BY MR. FREEMAN: 


Q. Mr. Hall, had you known Mr. Kaye before 


A. Yes. 


Q. Had you had any prior dealings with Mr. 


A. Yes. 
Q. What were those dealings, sir? 


1/ Tr. 294 
2/ Tr. 295 


4 
ce equipment or either television 
t cetera. 


Gentlemen, will you approach the 


BENCH) 


to caution you, Mr. Freeman 
just about as Tar as you can 
you ask one more question, 

, vo elicit the fact that the 


I think that is relevant, Your Honor 


‘ I I think the whole line is objec- 
ionadle, and I object. 


I think you have gone far enough. 


MR, FREEMAN: Thank you, Your Honor. 


2/ 
(END OF THE BENCH CONFERENCE )— 


1/7 Tr. 290-97. The prosecutor returned to this point in 
cross-examination of Mert DeWolfe: 


[BY MR. FREEMAN] 

Q. And do you recall th 
who were working at 
you came there? 


e names of the versons you saw 
Frederick "L" & Company before 
Do I know the men that were working there before me? 
Yes. 

Yes. 

When did they work there? 


I guess it had been around five years, I have been 
there four years, they weren't working at that time. 


And Mr. Hall dealt with them before? 


(continued on next page) 


Appellant submits that the prosecutor had gone too far. 


There can be no doubt that the jury knew the arti cles wnich 


Hall said he sold to Appellant had been stolen} 


Hell had 


testified, by the time this question was asked] ti 


stolen two articles and taken them to the Fred¢ 


Company and sold them. It was obvious to 
was not a wholesale distributor of electrical 
one can expect that the jury would 


dealings” with Appellant were also i: 


trial progressed, of course, it became even more opvious 


that any article Hall had sold was stolen. There can be no 


question, therefore, that by the time the prosé¢cutor wes 


arguing Hall's prior dealings to the jury, the) 
| 


jury under- 


stood Hali's testimony to be that the office equipment, 


television, radios, “et cetera" which he had Sees to 


Appellant were stolen. 


wn 
17 (continued Trom preceding page) 


A. No, I didn't say that. 


MR. MIDDLETON: Objection. That is not her testimony. 


She did not mention any dealings, she only 
names, 


MR. FREEMAN: Well, excuse me. 


mentioned 


THE COURT: I don't think that there is any testimony 
in the record from this witness that she ever recalled 
that he had any dealings with anybody except Miss 


DeWolfe. (Tr. 547-548). 


And the Government argued Hall's asserted prior dealings 


with Appellant to the jury: 


"He took it there, he said, because he had previously 
dealt with Mr. ‘e853. had previously sold items to Mr. 


Kaye ...." (Tr. 659 


The 7 > of course, woulé not have been so an- 
xious to i ee Hell's testimony that he had sold other 
articles to Appellant unless it believed the jury would 
assume the articles were stolen. 

is 2 basic principle that evidence of prior criminal 

acts i : re judici herefore generally inadmissible. 
Such evidence, although prejudicial, is permitted in certain 
situations, but only when it is relevant to motive, intent, ab- 
sence of mistexe or accident, common scheme or plan, or identity. 


See ‘ Unitcu otates, 128 U.S.App. D.C. 11, 331 F.2d 


8&5, & t); Merti United States, 75 U.S. App. D.C. 


399,127 F.2 
No. 21,916 
There was no ground for admitting evidence of prior 
dealings petween Hall and Appellant. If the Government's 
ere accepted by the jury, properly instructed, and 
case were rejected, there could be no doubt that 
Appellant purchased stolen goods knowing them to be stolen. Thus, 
the evidence is not supportable on the ground that it was needed 
to show motive ior intent or that it fell within any other of 
the exceptions. 
A case almost on all fours with the instant one 
is Pallen v. United States, 220 F.2d 946 (5th Cir.), cert. 


denied, 350 U.S. 924 (1955). Along with others, one 


Hugh Dorsey Trice was indicted on har; : jhe knowingly 


received, concealed, and disposed 124 ile moving 

in interstate commerce, knowing seme to have been stolen, 

and that he conspired to commit 
The evidence against Trice 


planned to take the cars to Trice to have the nim 


Evidence was also admitted that on some previous occasion, 
not the subject of the indictment, stolen cars had been carried 
to Trice's gareg. and that Trice h.l cuanuged the nwabers on 


them. The Court held that this evidence should not have been 


| 
admitted, and it reversed Trice's conviction: 


We think that there could have been no 
real question of Trice's criminal motive [in 
the instant case] if, in fact, he changed the 
numbers on the stolen automobiles. PEs of 
the commission of the act carried with it the 
evident implication of a criminal intent. In 
such instances, evidence of the perpetration 
or other like offenses is nov needed 
stablish criminal motive or intent ai 
admissible for such purtose. [Citation] it 

is practically impossible for us to believe 
that the evidence was offered by the Gobvern- 
ment actually and in good faith to prove Z2= 
tive or intent. Trice had no notice of, no 
opportunity to defend Bae eagainst;| one 
criminal acts testified to ty Goldman. As 

to Trice, Goldman's Soe was most) harm- 
ful, and its admission must result in st re- 
versal of his conviction. 220 F.2d at 948-49. 


that precisely the same error 


's trial and that his conviction on both 
1 


therefore be reversed. 


ee 

z/ It should be noted, moreover, that even if the evidence 
were edmissidle, “the trial court wes, of course, under 
a duty to instruct the jury on the limited purpose for 
which the evidence was to be considered. " United States 
v. Gay, D.C. Cir. lo. 21,916 (March 18,1969), slip op. 
Pp. 7. No suct re was given in this case, and if the 
evidence wer 


3 4 
5 


nr 
e ad siodle, the failure to give the instruc- 
tion itself wou be reversible error. 


III. THE DISTRICT COURT ERRED IN SEVERAL VITAL | 
IN ITS CHARGE TO THE JURY. 


A. The Court erred in charging the 
he 


pellant could be convicted if he 
known" that the goods had been stolen. 
(Tr. 718-19) 


The Court charged the jury on five elements which the 
Government was reaguired to prove to establish th t+ Appellant 
| 


had committed the offense charged. The fourth element was that 


"the defendant knew that the property had been stolen". In ela- 


borating on this element, the Court gave the following charge: 
As to the fourth element, that th 
knew thet the goods were stoien, it is not meces- 
sary that you find thet he knew the goods had been 
stolen from the United States, but merely that you 
find that the defendant knew thet the gcods were 
stolen. His knowledge may have deen tuel, or 
the facts and circwmstences may have been such as 
would or should have put the defend on novice 
that the gcods had been stolen. The + is whe- 
ther the facts and circumstances were such jthat a 
reasonably prudent man would de dut on not that 
the goods were stolen, and you should analyze the 
circumstances of the case and determine from those 
circumstances whether or not the defendant 
should have known that the property was stolen. 
(Tr. 718-719) 
| 
This charge, however, was erroneous, becauseit instructed 
| 
= > , = 
the jury that it could convict Appellant even if he did not 
| 
know the goods were stolen. A jury may not convict simply 
| 
because a reasonable or prudent man would have Known the 


| 
goods were stolen, nor may they convict because they believe 
| 


were stolen; the 
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ed States, 
utory language "knowing 


loined or converted" 


had charged the jury as follows: 


es not mean only actual 
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me charged in the indict- 
himself have known that 
stolen. Winile tne jury may 
rences of whether, from the 
+o have been within his 
knew that the property had 
be convicted merely because 
or neglicent; he cannot be 
matter of law to the standard 
ginary 1 — of ordinary intel- 
fees or to the a oe dillizence that would be 


exercised by such @ F.2d at 23. 
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See also, e.g., United States v. Werner, 160 F 
441-42 (2d Cir. 1947); Xesle v. United S 
878,887 (6th Cir. 1916.) 

The erroneous charge given by the trial court in the 
instant case could very well have been injurious. As pre- 
viously discussed, Appellant's defense wes that he did not 
purchase the goodsfrom Hall. 
that Miss DeWolfe took the Bell 
security for a loan she made to 5 er own money and 
that Appellant took it upstairs to his apartment -- since 
it was not for sale -- to keen for her. The defense testi- 
mony @2lso showed that the Geloso tape recorder was brought 


in for repair and that Appellent did not know it was in the 


store. However, the District Couri.'s exroneous charge 
neutralized this defense; for under the Court's charge 
the jury could find Appellant "should have known" the 
goods were stolen and convict him even if it délieved 


the defense testimony. 


| 
No objection was made to the Court's erroneous charge. 


The charge was, however, olain error under F.R.Crin. P. 52 
(b), since it had the effect of cutting the heart out of 
Appellant's defense by erroneously permitting the jury 


to find him guilty even if he established his defense. 


charce, the trial court failed 
basic elements of the 


o be plain error 


that would other- 
2/ 
by this Court t i as plain error. 
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See Coover v 


3/ Tr. 718-19. 
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involving the same statute as is involved in this case, 


the Court explicitly held that it was plain error to 


fail to instruct the jury that "it was necessary for 


| 
the government to prove beyond a reasonable doubt that 


the defendant knew that the property involved belonged 


to, and was stolen from, the government." 352 F 
922-23. It reversed the conviction for this err 
also Souza v. United States, 304 F.2d 274, 276 

1962). In the instant case, of course, the trie 
only failed to give the charge required by thos 
also instructed the jury in exactly the reverse 


C. The Court erred in giving the Allen ch 
as it did and when it did. 
(Tr. 720-721) 


As part of its initial charge, i 


what purported to be an Allen charge. The charg! 


was not stated in the terms of the Allen charce 


coercive. In addition, the Court erred in givin 


charge as part of the original charge, before a 

-| 

developed. 

1. The Court's formulation of the Allen ¢ 
was erroneous. 


| 
| 
This Court has on frequent occasion apprev 


| 
the Allen charge (also known as the “dynamite” 


1/ See Allen v. United States, 164 U.S. 492 (18 


a2 court not 


le cases but 


eve the jury 
@, however, 
and was 

g@ the Allen 


deadlock had 


Inarse 


ead the use of 


charge) 3 in 


96) 


each case, however, it hes carefully scrutinized the charge as 


to make certain it comolied with the charge approved by 


however, failed to give 
» case and in the District of 
Coluzbia Junior Bar Section's Criminal Jury Instruction Manual 
(No. 41). He omitted a cruciel sentence of the charge, namely 
the sentence which states that "It is your duty to decide the 
case if you can conscientiously do sc." 

This omitted sentence is vital, for it reminds the jury 
that they should decide the case only if they can conscientiously 
do so, in other words, a dissenting juror should not yield 
his position unless he can do sc conscientiously. A reminder that 

» abandon conscientious convictions, 


r 2 similar caw cessary to prevent the Allen 


charze from being coercive in United States v. Kenner, 354 F.2d 
780, 732-33 (2a c . denied, 383 U.S. 958 (1966), 
Reo, 394 F.2d 354 


United States, 120 U.S. 
. Fulwoog and Jackson 
summary of the charge > in 
Bar Section's Criminal 


7a 547 
Apo. D.C. 303, se 
pointed District Ji 
the District of Coh 
Jury Instruction 


we cc 
fei oy ik 
Hon . 


ay 


(2d Cir. ), cert. denied, 393 U.S. 845 (1968) 


discussing a number of opinions which approved 


chaygze, the Court noted that in all the cases! the charge 


"was mitigated by the assurance in some form that a juror 


was not expected, in deference to the other jur 


fo) 


S; 


abandon his conscientious convictions." 354 F,24 at 


In discussing one of those cases, for instance 
noted that the charge had been enproved "in Un 


v. Curcio [because] the trial court read to the 


jury that 


part of the Allen opinion which states 'that it wes their 


duty to decide the case if they could conscientiously do 
y y J 


so.'"354 F.2d at 783. | 


And in Fulwood v. United Stetes, suDra, at 


953, this 


Court noted the necessity for that sentence, @iting, inter 


alia, Thazgard v. United es, 354 F.2d 735 


1965), cert. denied, 283 U.S 


held the Allen charge permissible “so long as [it 


makes plein 


to the jury that each member of the jury hes a auty conscien- 


tiously to adhere to his own honest opinion." 


This is the sentence which the trial court in this case 


omitted from the charge, despite the fact that! this Court 


has suggested to trial courts the wisdom of following the 


instructions as contained in the Junior Bar Manuel. Tracking 


United States, Form 41 con- 
ms the sentence needed to save the charge, but the trial 


@ the conviction must therefore be re- 


formulated 
heve been erroneous to give it as part ef the initial 
herge. The combination of the erroneous formulation and the 


of the charge was doubly prejudicial to 


if properly stated, is a calculated 
re danger that the jury will be 


1/ 
spurred DY % 2 s in actuality a majority verdict. 


Pa 


inherent in giving the Allen charge is the same 


whether the charge is given in the initial charge or as a 


1/ See Green v. United States, 309 F.2d 852,855 (5th Cir. 1962). 


supplemental charge. An Allen charge given after the jury 
has deadlocked risks breaking the deadlock by causing the 
jury to reach what amounts to a majority verdicts; an 

Allen charge given as part of the initial cherse, before the 
jury has retired, risks persuading the jury to beach such a 
verdict even before a deadlock has deen reached 
"a mistrial [by a deadlocked jury] is es much e 


” 


jury system as a unanimous verdict," Williams v 


119 U.S. Avp. D.C. 190, 338 F.2d 530, 533 Ale 


If the charge is given in the approved form and is not 


coercive, the risk of giving an Allen charge is; justified 


by the desirability of breaking deadlocked juries and thus 


conserving judicial resources; even so, "there tis small, if 


any, justification for its use." Green v. United States, 


supra, at 854.But there is no justification for) the Allen 
charge in the initial charcee, because there is at that point 


no deadlock which requires breaking. Because the trial court 

gave the charge in his initiel charge, “the cynemite exploded 
7 

before there was any reason to think that blasting was neces- 


sary," Green v. United States, suore, at 856. ‘The Allen 


| 
charge should not be given where there is no need to do So, 


United States v. Meisch, 370 F.2d 768, 774 (3d Cir. 1966). ~ 
| 


1/ The charge was not objected to, but it can, as discussed 
infra at pp. 61-62, be raised as plain error. In (Foot- 
note note continued on next page.) 
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stolen goods in his possession 


arrested until November 16 or ii 
ip 


the delay was in exchange for his he 


leased soon after his arrest on the 15th 
November 19 he was again picked uo with stolen 
possession and was again immediately released. | 
although charged with nine counts of theft at the 
Hall was out on personal bond 
ear with enoush confidence to star ne; business 
there. Accordingly, Appellant urged the fury Hall had a 
deal with the police, an arrangement which could have caused 
Hall to curry favor with the Government at the ne of trial. 
Because it is clear, from 
was a paid narcotics informant 
of stolen property and because 
had a deal with the police, +t 


should heve bee instrucs. dé to scrutinize “a 


1/ E.g., Tr. 428-400, 432, 435-456,4 
2/ Tr. 347. 

3/ Tr. 485-487; 453-454; 372-375. 
4/ Tr. 449-451; 359-362. 
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informant. Secondly, the use of t 

in the context implies a soul-bearing 
to the jury that the Court believed Eall's + timony. 
most important was the Court's ment 
strictly speaking, 

the matters concernin; 
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CONCLUS TON 
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